As the fable indicates, the trade and environmental stories appeal to very different audiences, who tend to view these themes as unrelated if not antagonistic. Much of the drive toward environmental regulation is fueled by fear of a race to the bottom, in which jurisdictions are forced to compete for industry by lowering their environmental standards. Advocates of free trade consider this fear irrational. As Jagdish Bhagwati, perhaps the leading free-trade economist in the world, has said: "The fuss that is made nonetheless over the 'race to the bottom' in the political arena, as happened in the NAFTA negotiations, may then be explained either as a reaction to ill-founded fears or as a cynical ploy to advance environmental or protectionist lobbying interests." ' By contrast, environmentalists view the expanding power of free trade tribunals with alarm, as typified by the well-known "Sabotage" advertisements, produced by the Sierra Club and other environmental groups, accusing the "secretive foreign bureaucracy" created by the General Agreement on Tariffs and Trade 3 ("GATT") of threatening critical environmental regulations. 4 A global convention of rabid free-trade environmentalists could probably be held in a very small hotel.
Despite these political conflicts, free trade and environmental regimes have much in common. Environmental regulation in both the E.U. and the United States derived initially from legislative powers originally designed to eliminate trade barriers. In turn, trade tribunals tend to defer on nondiscriminatory environmental measures. Notably, the rationale for both the trade and environmental regimes is the fear that a prisoner's dilemma may lead to a race to the bottom, whether through trade restrictions or Rev. 1401 Rev. , 1409 Rev. -10 (1994 (quoting Sabotage, N.Y. Times, April, 1992 (advertisement) ). For further discussion of the advertisement, see Eliza N. Carney & W. John Moore, From the K Street Corridor, 24 Nat'l L.J. 1420 (June 13, 1992) ; Marc Levinson, Don't Look for the Union Label: It's Camouflaged, Newsweek, May 18, 1992, at 54. environmental laxity! It turns out that both kinds of races can occur only under particular-and similar--circumstances. Thus, the appropriate conditions for multilateral trade regimes often coincide with those for multilateral environmental regimes.
Today, both the economy and ecosystem increasingly must be seen as global. Devoting equal attention to both, the 1992 Rio Declaration on Environment and Development (the "Declaration") calls for sustainable development on a global level.' Principle 12 of the Declaration endorses an open international economic system. 8 Principle 7 requires all states to "cooperate in a spirit of global partnership" to preserve the ecosystem.' Though these two principles may sometimes appear to be in conflict, ultimately they may be mutually reinforcing. It is quite possible to favor either free trade or environmental protection as purely unilateral local policies. Anyone who favors multilateral action on either one, however, should probably favor multilateral action on the other as well. If history is any guide, the two are likely to go hand in hand. ' 0 This Article explores the parallel evolution of environmental federalism in the United States, the E.U., and international law. The first half of the Article explores the limits placed on local regulatory powers by free-trade rules. All three legal systems are struggling to define an appropriate judicial role in reviewing local environmental regulations. The three systems have also seen a blossoming of centralized regulation in the last few decades." That latter development is the subject of the second half I See Daniel C. Esty, Revitalizing Environmental Federalism, 95 Mich. L. Rev. 570, 644-46 (1996) (arguing that trade law and environmental law both prevent destructive conduct by individual localities).
' Report of the United Nations Conference on Environment and Development, Rio de Janiero, June 3-14 1992, at 2, U.N. Doc. A/CONF.151/26/Rev. 1 (Vol. I) (1993) .
7 Id. at 3, Principles 1-2. Id. at 5. 'Id. at 4.
See Esty, supra note 5, at 645-46. "This Article will use the terms multijurisdictional regulation, centralized regulation, and harmonization interchangeably. None of them should be understood to require the crudest form of centralization in which uniform requirements are imposed without regard to local conditions on all jurisdictions by a central authority. For present purposes, marketable permit schemes, decentralized goal-oriented decisionmaking, and other more flexible forms of control are considered "centralized regulations" or "harmonization" if the framework is created by the federal government, the E.U., or international treaty. On the distinction between of the Article, which analyzes multijurisdictional environmental regulation in the form of federal legislation, E.U. directives, or international treaties. Each half of the Article begins with a discussion of the economic theory concerning the need for centralized authority, whether over trade barriers or environmental issues.
I. RESTRICTIONS ON LOCAL AUTHORITY
One side of federalism is the constraint it places on the sovereignty of member states. Participation in a collective effort inevitably brings some loss of individual autonomy. This Part considers how collective efforts to promote trade may reduce local regulatory authority over environmental matters. 2 It begins by examining the rationale for a legal regime protecting free trade, and then explores the operation of such regimes in the United States and the E.U., as well as under GATT. Similar doctrinal problems arise in all three contexts.
A. The Uneasy Case for Free-Trade Rules
There is an impressive consensus among economists that, as a general matter, free trade is a desirable policy. But simply because free trade is a good national policy does not mean that an international legal regime is the best way to effect it. Similarly, one cannot immediately leap from the premise that environmental protection is good policy to the conclusion that an international environmental regime is needed to achieve that policy. No legal solution is cost-free, so the decision to transmute a policy preference into enforceable legal rules requires some affirmative justification.
The naYve argument in favor of enforceable, international trade rules draws on the Depression-era experience with tariffs. Pursuing beggar-thy-neighbor policies, leading nations sucfederalism and decentralization, see Edward L. Rubin & Malcolm Feeley, Federalism: Some Notes on a National Neurosis, 41 UCLA L. Rev. 903, 910-926 (1994) .
11 Another aspect of federalism is the restriction it places on a jurisdiction's ability to address extraterritorial environmental problems. See generally Daniel A. Farber, Stretching the Margins: The Geographic Nexus in Environmental Law, 48 Stan. L. Rev. 1247 Rev. (1996 (discussing the geographical connection necessary to mount a cognizable claim of environmental harm both in the United States and in international legal systems).
ceeded only in mutually impoverishing each other. 13 The lesson is that tariffs are a prisoner's dilemma that may look profitable for any one nation but lead to collective disaster.' 4 Enforceable legal rules are needed to save nations from the temptation of engaging in this mutually destructive conduct.
The problem with this theory is that it is inconsistent with the basic policy argument for free trade. Bhagwati explains:
The theory of commercial policy, as it evolved from David Ricardo and John Stuart Mill through the writings of Alfred Marshall and Francis Edgeworth... strongly implied that a nation would profit most by pursuing a free trade policy and that this was so whether its trading partners were free-traders or protectionists. Unilateral free trade emerged as the prescription from this corpus of thought. 5 If this theory is right, free trade is a good idea, but there is no prisoner's dilemma and no race to the bottom. In fact, there is something like the opposite of a prisoner's dilemma: The socially optimal strategy happens to be the best strategy for each player, regardless of the actions of the others. Since every nation will independently favor free trade, legal constraints are unnecessary to ensure that they choose free trade as a policy.
This theory may seem a bit too good to be true, and of course it is. As Bhagwati explains, several critical assumptions underlie the argument for unilateral free trade. It is true that " [u] nder perfect competition a small, price-taking country will gain by eliminating tariffs. Consumers are better off because their incomes stretch further, and resources are used more efficiently because they are no longer used to produce goods that could be imported at a lower price."" But the classical prescription may "The story is told, with suitable disclaimers, in Jagdish Bhagwati, Protectionism 20-22 (1988) . Beggar-My-Neighbor was the name of a 19th century card game somewhat like the modern children's game of "War." See Daniel Pool, What Jane Austen Ate and Charles Dickens Knew 62-63 (1993) .
14 See Jenna Bednar & William N. Eskridge, Jr., Steadying the Court's "Unsteady Path": A Theory of Judicial Enforcement of Federalism, 68 S. Cal. L. Rev. 1447 ,1470 ,1472 .
'-Bhagwati, supra note 13, at 24. For a similar argument that the Commerce Clause has been unnecessary to maintain free trade among the states, see Edmund W. Kitch, Regulation and the American Common Market, in Regulation, Federalism, and Interstate Commerce 9 (A. Dan Tarlock ed., 1981) .
'1 Rudiger Dornbusch, The Case for Trade Liberalization in Developing Countries, 6 J. Econ. Persp. 69,74 (1992) . not be valid if a country controls a sufficient amount of the market to affect world prices or if there are other market failures.' 7 In the case of a purely domestic market failure, however, a tariff still may not offer the soundest policy. Even when a tariff or export subsidy could improve welfare because of a domestic market failure, a better domestic intervention (such as a tax or subsidy) exists.' 8 So a tariff is not sound policy in such circumstances unless these more efficient domestic policies are unavailable. By contrast, if international markets are imperfectly competitive, then various forms of strategic trade policy become more attractive to individual countries, not unlike the beggarthy-neighbor situation of the traditional story.' 9 In these situations, a genuine prisoner's dilemma may exist, providing a strong justification for multilateral action.'
Another rationale for free trade rules relies on flaws in political markets. Even if free trade is actually a dominant strategy in terms of national welfare, it is possible to resurrect the prisoner's dilemma concept in political guise. Free trade benefits the diffuse mass of consumers, but tariffs benefit concentrated groups of producers. These concentrated groups, according to public choice theory, may possess relative advantages in organizing and mobilizing resources. Hence, governments may be driven to erect trade barriers in order to placate local special interests, even though the result is to make their populations collectively worse off, leading to a kind of political race to the bottom."
On this theory, free-trade rules would provide a 825-26 (1992) . The prisoner's dilemma models also fit with the political process rationale for the dormant Commerce Clause. Under these models, local actions impose harm on outsider firms who are not represented in the local political process. In contrast, under perfect competition, marginal profits are zero. This means that the firm makes no profit on the last item it produces (which is why it doesn't make any more). Hence, a small drop in sales due to a trade barrier translates into little or no loss of profits. Thus, outside firms are indifferent at the margin to sales losses due to trade barriers. constitutional regime which protects the general public against abuse from special interests. 2 In short, economic theory' suggests the race to the bottom might occur, justifying some multijurisdictional legal intervention, when:
1. Optimal fiscal instruments are not available to local governments; 2. Competition in product or capital markets is imperfect; 3. Public choice problems distort local decisions; or 4. Jurisdictions are large enough to affect global prices.
Thus, even given the general desirability of free trade as a policy, it is not a straightforward step to endorsing international trade law. Rather, the argument turns partly on the existence of various kinds of market failures which might create a temptation toward the erection of destructive trade barriers, and partly on surmises about the susceptibility of political institutions to special interests.' As we will see, however, although the theoretical case for judicially enforceable free-trade rules is not al2The fallback argument for unilateral free trade is that zero tariffs are a readily enforceable, and usually optimal, regime, whereas efforts to take advantage of any of the exceptions would require the government to make fine distinctions which it might well be incapable of drawing in any reliable way. Irwin, supra note 19, at 228-29. This is a strong practical argument against tariffs and other explicit trade barriers since the default is an easily observable state (no tariffs or quotas). For similar reasons, a rule against explicit discrimination is also appealing, since it provides an easily enforceable rule that in most circumstances is likely to be reasonably close to the optimum policy anyway. But nontariff barriers, such as laws that burden trade without any explicit discrimination, are much less easy to detect, and it is much more difficult to identify a default state (the presumptively optimal level of regulation). Thus, to the extent that nonfacially discriminatory rules impede international trade, some government agency (if only a court) is likely to have to make fine distinctions of just the kind that economists have generally distrusted. To justify such a policy, one must have a theory of institutions which explains why a tribunal can determine the optimum level of regulation but an executive agency cannot set an optimal tariff.
2" For an analysis of the traditional and contemporary arguments in favor of protection, see Dennis R. Appleyard & Alfred J. Field, Jr., International Economics: Trade Theory and Policy 273-88 (2d ed. 1995) .
'4One might argue that free-trade rules are harmless, given the general desirability of free trade as at least a strong presumption, but a trade regime does involve a loss of independence and also creates a risk of mistaken and possibly injurious legal rulings. For instance, a regulation with a disparate impact on importers may actually be either too lax or too strict, so an overzealous trade tribunal may sometimes mistakenly push states toward underregulation. Also, diversity among states is often seen as inconvenient to multijurisdictional traders, so overzealous free-trade tribunals may push too hard for uniformity, impairing interjurisdictional regulatory competition. ways ironclad, this sort of legal regime has taken hold with apparent success in several significant settings.
B. Legal Restrictions on Local Authority
With little or no textual basis, the United States Supreme Court has erected an elaborate body of legal doctrines restricting state regulation. Viewed in isolation, the U.S. approach to internal trade barriers may seem peculiar. As it turns out, however, use of a tribunal to assess local regulations seems characteristic of free-trade agreements. Although other tribunals have had clearer textual bases to legitimize their efforts, their approach to local regulations has developed independently of the exact content of those texts.
U.S. Law
By its terms, the Commerce Clause is purely a grant of legislative power to Congress rather than a restriction on the states.' This is in contrast to some other portions of the Constitution that explicitly limit state power. 26 A reasonable interpretation therefore would be that the Clause has no direct effect on state regulatory power. Indeed, relying in part on this textual argument, some scholars have forcefully argued that the Commerce Clause places no limits on state power in the absence of congressional action. ' Despite this questionable textual basis, the Supreme Court has reviewed state laws under the Commerce Clause since the early nineteenth century. Because this judicial power exists even when Congress has failed to make use of its legislative authority under the Commerce Clause, it is said to stem from the "negative" or 333, 348-54 (1977) . By contrast, one modern Supreme Court opinion does uphold a facially discriminatory regulation. In Maine v. Taylor, 477 U.S. 131 (1986) , the Court upheld a Maine statute banning the importation of bait fish. The Court concluded that Maine was entitled to guard against "imperfectly understood environmental risks, despite the possibility that they may ultimately prove to be negligible"; moreover, the Court concluded that Maine need not "sit idly by and wait until potentially irreversible environmental damage has occurred or until the scientific community agrees on what disease organisms are or are not dangerous before it acts to avoid such consequences." Id. at 148 (quoting United States v. Taylor, 585 F. Supp. 393,397 (D. Me. 1984) 35 In Carbone, the Court struck down as facially discriminatory an ordinance requiring that all waste generated within the town be sent to a single government-financed processing facility. 36 It is far from obvious that this ordinance was facially discriminatory against outof-state processors; indeed, four Justices believed that it should have been assessed under the milder balancing test for nondiscriminatory regulations. 37 This milder inquiry derives from Pike v. Bruce Church. 3 " Pike established a balancing test: "Where the statute regulates evenhandedly to effectuate a legitimate local public interest, and its effects on interstate commerce are only incidental, it will be upheld unless the burden imposed on such commerce is clearly excessive in relation to the putative local benefits." 39 Since Pike, federal courts have applied the balancing test to a variety of situations implicating the Commerce Clause, ranging from state corporation laws to highway safety regulations.' -511 U.S. 383 (1994) . The Court divided 5-4 on whether this ordinance should be considered discriminatory against out-of-state disposal sites, or whether it should be governed by the more lenient balancing test. Compare id. at 389 (ordinance "regulates interstate commerce because the economic effects are interstate in reach"), with id. at 401-05 (O'Connor, J., concurring) (ordinance violates Commerce Clause as an "excessive burden on interstate commerce"), and id. at 410 (Souter, J., dissenting) (ordinance is not facially discriminatory). To add to the confusion, one of the four Justices advocating application of the balancing test thought the ordinance would have failed that test, while the other three found the law to be a constitutionally acceptable solution. 502, 514-18 (2d Cir. 1995) (allowing town to eliminate interstate shipments of waste by using a single provider of hauling services), cert. denied, 116 S. Ct. 911 (1996) ; Atlantic Coast Demolition & Recycling v. Board of Chosen Freeholders, 48 F.3d 701, 712-13 (3d Cir. 1995) (New Jersey solid waste disposal regulatory scheme subject to Carbone even though not an absolute barrier to out-of-state waste disposal), aff'd in part and rev'd in part, 112 F.3d 652 (3d Cir. 1997); National Solid Wastes Management Ass'n v. Meyer, 63 F.3d 652, 662 (7th Cir. 1995) (unconstitutional for state to condition importation of waste on compliance with state recycling regulations), cert. denied, 116. S. Ct. 1351 Ct. (1996 .
-397 U. S. 137 (1970 In contrast to strict scrutiny, the balancing test in practice has become increasingly lax. Indeed, in practice, it seems to require only that the state present some evidence of a regulatory benefit, particularly when public health or safety is at stake. 4 ' Courts have been reluctant "to second-guess the empirical judgments of lawmakers concerning the utility of legislation." 42 Consequently, when the balancing test is applied today to nondiscriminatory statutes, the statute generally survives. For example, the Supreme Court upheld a Minnesota ban on plastic milk cartons, purportedly for environmental reasons, even though the state's own supreme court had found the prohibition to be utterly irrational. 3 If the balancing test continues to be applied in this fashion, U.S. law may be evolving toward a purely discrimination-based test in domestic trade cases.'
The European Union
The E.U. has its own equivalent of the dormant Commerce Clause in the form of provisions authorizing the European Protection, 857 F.2d 913, 922 (3d Cir. 1988 ) (noting the substantial local benefits of a rule requiring all trash in a New Jersey county to be deposited at one transfer station, even though the balancing test was satisfied on other grounds), aff'd in part and rev 'd in part, 112 F.3d 652 (1997) . In a characteristic example, the Second Circuit applied the balancing test to uphold a New York law requiring special signs, notices on menus, and special containers in restaurants for imitation cheese products. Grocery Mfrs. v. Gerace, 755 F.2d 993, 1003-05 (2d Cir.), cert. denied, 474 U. S. 820 (1985) . In doing so, it reversed the district judge's finding of no health justification for this special interest legislation. Id. at 1003.
42 Kassel v. Consolidated Freightways Corp. 450 U.S. 662, 679 (1981) (Brennan, J., concurring in the judgment) (focusing instead on discriminatory intent), quoted with approval in CTS Corp. v. Dynamics Corp., 481 U.S. 69, 92 (1987) . In contrast, the majority in Kassel struck down the law because of the absence of any evidence of a significant regulatory benefit. Kassel, 450 U.S. at 678-79.
41 Minnesota v. Clover Leaf Creamery Co., 449 U. S. 456 (1981) . "This is a step already taken by the See, e.g., Case 178/84, Commission v. Federal Republic of Germany, 1987 E.C.R. 1227, 1268-76 (striking down German prohibition on marketing beers containing additives); Case 407/85, 3 Glocken GmbH v. USL Centro-Sud, 1988 E.C.R. 4233, 4278-83 (striking down Italian requirements for pasta content).
10 EC Treaty, supra note 47, art. 36.
5, Id.
Case 120/78, Rewe-Zentral AG v. Bundesmonopolverwaltung fOr Branntwein, 1979 E.C.R. 649.
53 Id. at 662.
The leading case applying the rule-of-reason approach to the environment is Commission v. Denmark, ' more commonly called the Danish Beer Case." Denmark had passed a stringent mandate for reuse of beer bottles, which also imposed severe limitations on the types of bottles that could be used. 6 Compliance, to no one's surprise, was far easier for Danish than for foreign firms.' The ECJ upheld the reuse requirement." It declared that "protection of the environment is one of the Community's essential objectives" which could therefore serve to limit Article 30." 9 The reuse requirement was valid because the restrictions it placed on foreign goods "cannot be regarded as disproportionate," given the environmental aims of the legislation, despite the heavy impact on foreign beers.' The bottle specifications, however, were struck down because they added relatively little envi- dormant Commerce Clause. The ECJ, however, managed to classify this facial ban on imports as nondiscriminatory:
Imperative requirements [such as the environment] can indeed be taken into account only in the case of measures which apply without distinction to both domestic and imported products. However, in assessing whether or not the barrier in question is discriminatory, account must be taken of the particular nature of waste. The principle that environmental damage should as a matter of priority be remedied at source [sic] , laid down by Article 130r (2) of the Treaty as a basis for action by the Community relating to the environment, entails that it is for each region, municipality or other local authority to take appropriate steps to ensure that its own waste is collected, treated and disposed of; it must accordingly be disposed of as close as possible to the place where it is produced, in order to limit as far as possible the transport of waste.4
The implication seems to be that a finding of discrimination would have been fatal or at least severely damaging. The ECJ's benign attitude toward local regulation of waste disposal is a sharp contrast to the Supreme Court's in Carbone; the two tribunals seem to have rather different notions of "discrimination."
More recently, the ECJ has indicated that rules regarding product characteristics, labeling, and packaging are prohibited, even if facially nondiscriminatory, unless "justified by a publicinterest objective taking precedence over the free movement of goods," but other restrictions on business operations are permissible "so long as they affect in the same manner, in law and in fact, the marketing of domestic products and of those from other Member States." 65 The upshot seems to be that laws characterized as discriminatory are under a special disability, while nondiscriminatory laws are generally permissible, with product specifications falling in a special category subject to the rule of reason. None of this development seems to have been dictated by the texts of Articles 30 and 36, which have served more as a source of legitimacy and general inspiration than of specific legal rules.
Id. at 1-4480 (citations omitted). "Imperative requirement" seems to mean something like "compelling interest" in U.S. constitutional law.
I-Cases C-267/91 & C-268/91, Criminal Proceeding Against Keck & Mithouard, 1993 E.C.R. 1-6097, 1-6098.
The International Arena
Perhaps the most mature body of international law in existence today springs from the GATI.' The GATT itself is a formal international agreement containing explicit prohibitions of certain kinds of protectionist trade barriers. It begins with "tariff bindings" setting maximum tariffs on an item by item basis.' Such a prohibition on tariffs would, however, be bootless without some restriction on nontariff barriers, as the Supreme Court seems to have realized intuitively in the Commerce Clause context. Consequently, GATT also prohibits most other forms of trade barriers. GATT's prohibitions in turn are qualified by Article XX, which authorizes trade barriers dictated by other widely-accepted government regulatory objectives such as health, safety, or law enforcement. 8 GATT has an elaborate adjudication and enforcement mechanism, recently strengthened by the formation of the WTO to the point where it bears some resemblance to domestic legal regimes. 69 Under GATT, if a regulatory measure explicitly distinguishes between foreign and domestic goods, the first question is whether the different treatment is "less favorable" to the foreign products. If so, the measure is a prima facie violation of the national treatment requirement of Article III, Section 4, which provides:
The products of the territory of any contracting party imported into the territory of any other contracting party shall be accorded treatment no less favourable than that accorded to like products of national origin in respect of all laws, regulations Certainly, the legal mechanisms controlling trade barriers are far better developed today than the system (if it can be called that) for multijurisdictional environmental regulation.
-GATT, Feb. 7, 1992 Any difference that could at any point result in less favorable treatment is enough to establish a violation of Article III.7"
GATT's text is awkwardly designed for assessing facially neutral regulations: Once the very low threshold of commercial disadvantage is crossed, Article III is triggered, and only the arduous Article XX defenses are available. This heavy burden may be appropriate for cases of explicit discrimination but seems too harsh for regulations that simply burden trade. Merely because a nondiscriminatory regulation sometimes results in less favorable treatment for a foreign seller, it does not necessarily deserve the same strict scrutiny as a blatantly discriminatory trade barrier. Yet, a blanket exemption for facially nondiscriminatory regulations would create a giant loophole. GATT is still searching for a doctrinal formulation that avoids this dilemma. ' Some GATT tribunals have creatively interpreted Article III, so that facially neutral regulations need not face the rigorous standards of Article XX. This approach holds that two products are not "like" (and hence, not subject to Article III's ban on discrimination) if there is a legitimate regulatory difference between them. 73 This doctrine is extensively discussed in the recent CAFE 4 decision. According to the CAFE panel, likeness turns on whether the regulatory distinction was made "so as to afford protection to domestic production." 75 The panel defined the phrase "so as to afford protection" as involving both the intent and the effect of changing "competitive opportunities in fa- vour of domestic products." 76 Applying this two-pronged test, the panel determined that for purposes of a luxury tax, cars costing more than $30,000 were "unlike" cars costing less.' Similarly, cars with high gasoline consumption were "unlike" more efficient cars, for purposes of a "gas guzzler" tax designed to reduce gasoline consumption. Whether the CAFE analysis will hold up in future adjudication is unclear." Two recent decisions seem unsympathetic to the CAFE approach. A recent panel decision (affirmed on another ground) opines that the "likeness" analysis implicates only objective product characteristics rather than regulatory objectives.' In striking down a Japanese tax favoring shochu over vodka, the WTO's new Appellate Body also steered away from the CAFE analysis of "like product," calling instead for a "narrowly squeezed" definition of likeness. 81 Rather than focusing on either the likeness concept of Article III or the specific defenses of Article XX, ' these recent decisions seem to shift the analysis toward reliance on general antiprotectionism language in both provisions as a source of flexibility. Both decisions, however, involved laws that clearly discriminated against foreign products, either by explicitly tying the regulation to the 76 Id.
n Id. at 1449. 81 Article III, § 1 states that taxes and regulations "should not be applied to imported or domestic products so as to afford protection to domestic production." GATT art. III, § 1 (as amended in 1948). The "chapeau" to Article XX states that taxes and regulations must not be applied "in a manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail" or be "a disguised restriction on international trade." GATT art. XX (as amended by Final Act). Both the Japanese tax case and the Appellate Body's reformulated gasoline decision call for a totality of the circumstances analysis in applying such language. point of origin or by giving favored treatment to a distinctive local product. The implications regarding less discriminatory regulations remain unclear. Developing a workable doctrinal framework to address the issue is a major challenge facing the WTO.
As we have seen, the E.U. and U.S. legal systems have also found it difficult to settle upon a satisfactory solution to this problem. Indeed, despite their very different histories, GATT, E.U. and U.S. law on trade barriers are strikingly similar. All three originated with a simple desire to eliminate tariffs, then found adjudication of nontariff barriers to be a natural adjunct, and now struggle with similar doctrinal problems. 3 And despite the questions which might be raised about their theoretical foundations, all three regimes seem to be not only alive but flourishing.
II. MULTIJURISDICTIONAL REGULATION
Federalism is not, of course, merely a restraint on unilateral action by member states. It is also a framework for joint action. In the environmental arena, as we will see, multilateral regulation has been blossoming in the United States, the E.U., and internationally.
As with trade law, the theoretical justification for this development is not straightforward. If various localities were hermetically sealed from each other, multijurisdictional regulation would make very little sense. The argument for multijurisdictional regulation stems from the existence (or at least the perception) of harmful impacts among localities. Partially because of the success of the free-trade regimes discussed in Part I, one source of concern has been economic pressures caused by efforts to avoid burdensome environmental regulations. We begin with the theoretical literature about these spillovers. As we will see, the possibility of economic spillovers has been one basis for the growth in centralized environmental regulation. 
A. Economic Theory and the Race to the Bottom
Why should environmental regulation cut across jurisdictional lines? Why not allow each jurisdiction to pursue independently its own preferred environmental policies?
The answers involve two types of spillovers. First, environmental problems themselves may cross jurisdictional lines. Chloroflourocarbons ("CFCs") emitted in India can injure the ozone layer around the earth; sewage discharged in Switzerland can affect the water quality in Holland; smokestacks in Ohio can cause acid rain in New England. As Richard Revesz has pointed out, the economic argument for a coordinated solution in this situation is undeniable.' Such a solution might take the form of an agreement between the affected jurisdictions to coordinate their policies, or the form of centralized regulation by some higher governmental authority.
The second type of spillover is economic rather than environmental. In a world of capital mobility, regulatory efforts may be stymied by capital flight. 85 In order to attract and retain industry, a jurisdiction may lower its environmental standards, only to spark similar responses from other jurisdictions. The result is a race to the bottom, in which jurisdictions compete by progressively lowering their environmental standards. 86 Only the intervention of a centralized authority can halt this destruc-84 See Richard L. Revesz, Federalism and Interstate Environmental Externalities, 144 U. Pa. L. Rev. 2341 (1996). As Revesz demonstrates, the current U.S. mechanisms used to address these environmental externalities could use improvement.
11 The empirical evidence, however, does not suggest that environmental regulations play a major role in plant investment decisions, so "competitiveness" concerns may be tive competition between jurisdictions.' As Revesz explains, under this model, local jurisdictions would face a prisoner's dilemma, so that federal regulation would serve "not as an intrusion on the autonomy of states, as it is often portrayed, but rather as a mechanism by which states can improve the welfare of their citizens. ' This theory is reminiscent of the naYve, beggar-thy-neighbor justification for international trade law considered above. 89 At best, environmental spillovers provide only a partial justification for much existing multijurisdictional regulation. Current regulatory systems often seem poorly designed to address these spillovers even when they exist, and many centralized regulations, such as those for hazardous waste cleanup, address scenarios where interjurisdictional spillovers are hard to identify. In contrast, supporters of environmental regulation commonly assert race-to-the-bottom arguments.' As Revesz explains, the theoretical basis of this argument is far from iron clad. 9 Just as unilateral action can result in an optimal trade regime, interstate competition can, under many conditions, produce economically efficient environmental regulation. ' The fundamental economics of interjurisdictional competition are analyzed in a paper by Wallace Oates and Robert Schwab. 93 In their simplest model, Oates and Schwab posit a world of small jurisdictions whose residents desire environmental quality but also seek to attract business in order to raise local wages. 4 In the model, all the residents in each local jurisdiction have [Vol. 83:1283 identical tastes for environmental quality. 9 Each jurisdiction uses two policy instruments: an environmental quality standard (calibrated for each firm in units of pollution per unit of labor) and a tax on capital.' In equilibrium, each jurisdiction sets the capital tax at zero and chooses a level of regulation at which the marginal value of pollution control is just equal to its marginal social cost." In this model, there is no race to the bottom; instead, interstate competition leads to an optimal level of environmental regulation. This model certainly provides grounds for skepticism about the general danger of a race to the bottom." The key conclusion of the basic Oates and Schwab modelthat there is no general tendency toward a race to the bottom unless either tax or market distortions exist-seems to be fairly robust." But there are significant situations, some of which are noted by Oates and Schwab themselves, in which a race to the bottom is possible."°T he basic Oates and Schwab model assumes that jurisdictions can use optimal tax instruments to finance public goods, and therefore need not resort to a tax on capital. But, as they stress, if for some reason taxes on capital do exist, environmental regulation generally will not be optimal.'' Also, the basic model disregards political problems by positing that each locality has a homogeneous population whose desires are perfectly implemented by the government. In the absence of these assumptions, optimality no longer holds:
[T]here are three distinct sources of potential distortion in local decision-making. to efficient tax instruments-if, as in our analysis, it is constrained to tax capital-then distortions occur in both fiscal and environmental decisions. More specifically, communities, because of the fiscal effects associated with environmental decisions, will opt for a socially excessive level of pollution. Second, if public decisions deviate from the will of the electorate (as in our Niskanen model), then efficient outcomes, not surprisingly, are not to be expected. In particular, we found that (as in the tax-constrained case) revenue-maximizing behavior will lead to excessive taxation of capital and suboptimal environmental quality in the jurisdiction. And third, conflicts of interest within a heterogeneous community can also introduce distortions into public decisions. Depending on which group gets the upper hand, such conflict can result in either the taxation or the subsidization of capital with consequent inefficiencies in decisions on environmental amenities."°T he Oates and Schwab models also assume perfect competition. As later work shows, interstate competition may not produce optimum results when labor markets deviate from the neoclassical model (leading to involuntary unemployment), or investments are lumpy (which can prompt bargaining between states and firms). 3 Local environmental regulations may also be nonoptimal when some jurisdictions are large enough that their regulatory decisions can affect commodity or capital prices." The result can be either a race to the bottom or excessive environmental regulation, depending on circumstances.
Thus, theory suggests that the race to the bottom, or other regulatory distortions, might occur when:
102 Id. at 350-51. See also Wilson, supra note 99, at 408 (noting that a capital tax distortion could result in a race to the bottom). A race to the bottom may also take place if, as suggested by survey data, government decisionmakers mistakenly believe that regulatory severity influences location decisions when actually it does not. See Engel, supra note 85, at 337-47. This analysis-and particularly the four factors listed aboveshould seem familiar. The conditions calling for a multilateral environmental regime are quite similar to those calling for a multilateral trade regime.16 In a world of perfect interjurisdictional competition, there is no need for multilateral environmental regulation except to account for physical spillover effects. Similarly, in a world of perfect interjurisdictional competition, there is also no need for legal restraints on trade barriers.
Indeed, in a perfect world, any multijurisdictional regulations that do exist must be optimal responses to some problem other than the race to the bottom, because in such a world multijurisdictional regulations would never be misused. In the absence of public choice problems, the central government would choose optimal environmental regulations with appropriate tailoring to local preferences. Even in the presence of public choice problems (i.e., wealth transfers to the median voter), the existence of optimal fiscal instruments would guarantee that any rentseeking would take the form of lump sum taxes and subsidies, rather than inefficient environmental regulations. So, in an ideal world, we would find no need for rules guaranteeing free trade, no environmental race to the bottom, and multijurisdictional environmental rules that are optimally designed.
We live, alas, in an unhappily imperfect world, in which it is quite likely that none of these ideal conditions fully prevail. This reality, however, does not, in itself, necessarily justify legal exist and which level of government is best able to respond. Despite these theoretical concerns, as we will see below, the general tendency has been to strengthen multilateral regulation, just as it has been with trade law, despite similar theoretical concerns. We should be wary of criticizing this trend on the basis of theory. If we assume that political institutions perform reasonably well, this trend presumably reflects genuine needs. On the other hand, if political institutions do not perform reasonably well, then the race to the bottom is a definite possibility, so multilateral regulation may turn out to be justified on that ground.
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It is worth noting, however, that even slight imperfections may be enough to spoil the optimality of interjurisdictional competition:
More generally, to the extent that models of Tiebout-like competition are critical to arguments that interjurisdictional competition will yield optimal levels of public goods-including environmental quality, labor standards, and the like-it is important to recall Truman F. Bewley's (1981) critique of Tiebout models. As he demonstrated, the conditions under which competition among jurisdictions can be shown, in general, to yield an equilibrium that is Pareto optimal are very restrictive. Alvin K. Klevorick, Reflections on the Race to the Bottom, in 1 Bhagwati & Hudec, supra note 2, at 461. Some of the restrictions on Tiebout models are discussed in David A. Starrett, Foundations of Public Economics 77-83 (1988) .
108 Revesz, supra note 86, at 1246-47. Similarly, abolishing tariffs serves little purpose if jurisdictions can merely erect nontariff trade barriers, and efforts to abolish those barriers may founder if jurisdictions can devise sufficiently subtle ways of impeding trade.
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Environmental Federalism
B. The Legal Regimes
In Part I, we observed strong resemblances between the legal regimes regarding free trade in the United States, the E.U., and the international realm. In addition, the United States and the E.U. have experienced similar trends toward expansion of central legislative powers to deal with environmental issues. Multilateral environmental regulation has also increased rapidly at the international level, but from an extremely low baseline, so it is difficult to predict whether the ultimate result will be a strong system of global environmental protection. In all three legal systems, the breakdown of economic boundaries by free trade seems to have contributed to a more global outlook on environmental matters as well.'"
U.S. Law
Motivated in large part by concern about state trade barriers,"' the Commerce Clause empowers Congress to "regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes."' ' Although the scope of this power was narrowly construed until the New Deal," 2 in the modem era it has been given a very broad interpretation. For example, in 1981, the Supreme Court upheld a federal statute that intensively regulated strip mining."' The Court was unfazed by the argument that such land use controls have long been the province of the states." 4 The test was simply whether Congress had a rational basis for determining that strip mining, as a class of activity, has a cumulative effect on interstate commerce. 5 The Court observed that strip mining can cause water pollution, an 10The environmental side agreements to NAFTA provide an example. See C. Ford Runge, Freer Trade, Protected Environment 57-70 (1994) .
110 For a recent review of the history, see Jacques LeBoeuf, The Economics of Federalism and the Proper Scope of the Federal Commerce Power, 31 San Diego L. Rev. 555, 605-606 (1994 
1997]
interstate concern." 6 The Court also invoked the race to the bottom, relying on a congressional finding that nationwide standards were needed "in order to insure that competition in interstate commerce among sellers of coal produced in different States will not be used to undermine the ability of the several States to improve and maintain adequate standards on coal mining operations within their borders. 1 ' 7
In a companion case, the Court rejected another attack on the same statute."' The trial court had struck down the provisions of the statute protecting prime farm land, finding that mining disturbed less than one ten-thousandth of the nation's farm land annually and that its effect on interstate commerce was "infinitesimal."" ' The Supreme Court held, however, that the inquiry was not quantitative but merely whether some effect on commerce existed. 20 Given decisions such as these, congressional regulatory power seemed well-nigh unlimited. 2 ' Congress was not shy about exercising this power. Between 1965 and 1980, Richard Stewart reports, "Congress adopted sweeping new environmental, health, safety, and antidiscrimination regulatory statutes. There are at present over sixty major federal programs regulating business and non-profit organizations."' " At the time, the constitutional basis for these programs seemed unquestionable. By the late 1980s, however, some conservative theorists were beginning to lay the groundwork for a retreat from this expansive view of federal power. Raoul Berger continued his cam-"6 Id. at 280.
n7 Id. at 281-82 (quoting 30 U.S.C. § 1201(g) (1976 & Supp. III 1979 ).
Hodel v. Indiana, 452 U.S. 314 (1981). "9 Id. at 322. 11 0 See id. at 324-25. "I The Court has provided for a limited exception relating to direct federal regulation of state governments, such as mandates that states regulate in certain areas or that state entities comply with federal regulations. See Printz v. United States, 117 S. Ct. 2365 Ct. (1997 (holding that the federal government may not force local sheriffs to assist in enforcing gun control law); New York v. United States, 505 U.S. 144 (1992) (holding that the federal government may not compel a state to enforce a federal environmental statute); National League of Cities v. Usery, 426 U.S. 833 (1976) (holding federal minimum wage law unconstitutional as applied to state governments), overruled by Garcia v. San Antonio Metro. Transit Auth., 469 U. S. 528 (1985) . This aspect of federalism is outside of the scope of this Article.
"I Richard B. Stewart, Madison's Nightmare, 57 U. Chi. L. Rev. 335,339 (1990 Rehnquist's opinion invalidated a federal ban on possession of firearms in the vicinity of schools 29 (a subject on which the need for federal regulation admittedly does seem less than obvious). At the outset, Chief Justice Rehnquist invoked Madison's characterization of federal powers as "few and defined" and state powers as "numerous and indefinite."' 3 0 Admittedly, he added, the scope of federal power had greatly increased in the postNew Deal era, partly because of the "great changes" in the economy and partly because of a desire to eliminate "artificial[]" restraints on federal power.' 3 ' Chief Justice Rehnquist concluded, however, that the school gun law did not fall squarely within the post-New Deal judicial holdings, and he declined to expand the scope of the commerce power further. 2 "a Raoul Berger, Federalism: The Founders' Design (1987 Justice Clarence Thomas argued that the majority had not gone nearly far enough. Like Epstein and Berger, he argued that modern Commerce Clause jurisprudence is almost wholly illegitimate. 33 His analysis rested on two premises. First, commerce consists only of sales, transactions, and transportation in connection with those transactions.' 34 Second, most areas of life should be subject only to state regulation, "even many matters that would have substantial effects on commerce": " '
[D]espite being well aware that agriculture, manufacturing, and other matters substantially affected commerce, the founding generation did not cede authority over all these activities to Congress. Hamilton, for instance, acknowledged that the Federal Government could not regulate agriculture and like con-
Epstein and Berger, who had seemed so far outside the mainstream a few years before, now had the solid support of at least one Justice. It remains to be seen how much Lopez will actually affect the scope of federal regulatory power. Justice Anthony M. Kennedy's concurrence (joined by Justice Sandra Day O'Connor) is more tentative than the majority opinion, and repeatedly suggests that the Court's role is to protect the current balance of power between the states and the federal government, rather than to begin a rollback of federal power.' 37 Taking the Rehnquist and Kennedy opinions together, Lopez seems unlikely to fulfill Justice Thomas's hope for a major rollback of federal power. The scholarly response to Lopez has on the whole been negative," 8 and most lower courts have not seen Lopez as signaling a major shift of power back to the states.' 39 "I Id. at 584-602 (Thomas, J., concurring). 134 See id. at 585-87 (Thomas, J., concurring). 1 35 Id. at 590 (Thomas, J., concurring). 13 Id. at 591 (Thomas, J., concurring). 137 See id. at 576-77 (contending that citizens need to be able to identify responsibility for government action, making use of traditional boundaries between the activities of those governments); id. at 580-81 (Kennedy, J., concurring) (arguing that gun control act infringes upon states' traditional regulation of education). Congress has used the commerce power as the basis for regulating air and water pollution, hazardous waste disposal, and a host of other environmental problems. For the present, at least, the massive body of federal environmental statutes resting on the commerce power seems safe from constitutional attack. Lopez does, however, seem to leave open the possibility of attacking some peripheral federal environmental regulations, such as laws that govern noncommercial activity in a traditional area of state concern and lack any evident interstate impact.'" So far, though, it is unclear that even those peripheral attacks will be successful.
European Community Law
The modern E.U. has its origins in a 1951 agreement covering coal and steel,' which was broadened into a general commonmarket agreement by the Treaty of Rome in 1957. ' 42 At that point, its exclusive focus was free trade. The original expectation was that the community's legislative powers would be few and limited, much like the original intent depicted by Chief Justice Rehnquist in Lopez. As George Bermann explains, " [d] ifficult as it may now be to believe, the founders of the Community appear to have expected the Community institutions to intervene only in very specific ways in the Member State economies."' "3 Except in a few purely trade-related areas, they expected strict compliance with explicit grants of power.' Over time, however, central authority over environmental matters expanded, partly because of broad judicial interpretations and partly because of amendments expanding environmental authority." Thus, as in the United States, environmental regulation in the E.U. has increasingly come under central direction. ' The Community's legislative authority was originally based on Article 100, authorizing the issuance of "directives for the approximation of such laws, regulations or administrative provisions of the Member States as directly affect the establishment or functioning of the common market."' 47 These directives required unanimous agreement of the members, but Article 100a later authorized legislation by a "qualified majority" to harmonize national legislation in order to promote the internal market.'" Without the requirement of unanimous consent, for the first time one could truly speak of legislative authority as opposed to an ongoing forum for negotiating consensual agreements. As Bermann points out, the scope for harmonization was potentially quite broad. Every local regulation relating to health, education, or public safety "is transformed into a Community matter to whatever extent the federal political branches find that the cross-border mobility of goods (or, by parallel reasoning, workers, services, or capital) would be advanced by bringing the various national rules on the subject into closer alignment with each other.' ' 49 The Single European Act' 0 explicitly recognized environmental protection as a community objective, adding Article 130 to pro- vide direct authority over environmental matters. Under Article 130s this authority was broad in scope, but Article 130s imposed a special consultation procedure and required unanimous consent. Under Article 100a, however, measures relating to the achievement of the internal market required only a qualified majority."' As a result, a dispute arose over the proper scope of Article 100a. The leading case is the so-called Titanium Dioxide decision, which upheld the use of Article 100a as the basis of controls on titanium dioxide processing wastes. 5 The ECJ explained the scope of Article 100a as follows:
[P]rovisions which are made necessary by considerations relating to the environment and health may be a burden upon the undertakings to which they apply and, if there is no harmonization of national provisions on the matter, competition may be appreciably distorted. It follows that action intended to approximate national rules concerning... production conditions in a given industrial sector is conducive to the attainment of the internal market and thus falls within the scope of Article 100a, a provision which is particularly appropriate to the attainment of the internal market.' 53
The Maastricht Treaty 5 " further strengthens the E.U.'s environmental authority by restricting the need for unanimous consent.' 55 Except for land use, water use, and energy regulations, the cooperation procedure now applies to all environmental legislation, so that only a qualified majority is required. This change is expected to eliminate most of the dispute over the scope of Ar-01 EC Treaty, supra note 47, art. 1305; see also Stewart, supra note 55, at 49 (discussing changes brought about by the Single European Act).
,52 Case C-300/89, Commission v. Council, 1991 E.C.R. 1-2867. ,' Id. at 1-2901. A later decision, Case C-155/91, Commission v. Council, 1993 E.C.R. I-939, held that Article 100a did not apply to a general directive dealing with hazardous waste because harmonization was only an incidental purpose, so that Article 130s was the appropriate source of authority. Rev. 1347 Rev. (1997 . For a discussion of these local trumps, whose scope is somewhat controversial, see Ziegler, supra note 55, at 167-68, 175-78. ticle 100a.' 56 Thus, from its unexpected origins in the power to remove trade barriers, authority for environmental regulation has grown into a separate, explicit provision of the EC Treaty. This evolution aptly illustrates what seems to be a worldwide trend toward centralized environmental regulation.
International Law
Compared to the United States or even the E.U., international environmental law is a new and fragile creation. One might even question whether international environmental law deserves to be classified under the heading of multijurisdictional regulation. The basic principle of international law, after all, is that it binds states only with their own consent. 157 In addition, many of the obligations created by the instruments are vague, and sanctions for noncompliance are few and often ineffectual. Are international environmental treaties actually binding regulations, with some kind of coercive effect on conduct, or are they merely multilateral endorsements of pious platitudes, lacking any bite?
Despite the temptation to dismiss international environmental law as the jurisprudential equivalent of vaporware, there are reasons to take seriously the possibility of an emerging regulatory regime. Specifically, the compliance problem may not be as severe as it seems. In a recent book, Abram and Atonia Chayes make a persuasive argument that international agreements do play a significant role in molding state conduct." 8 They contend that formal enforcement is of limited efficacy, whereas various informal types of pressure to conform with international norms may have more influence: 1 Stewart, supra note 55, at 49 n.15. A new procedure is established in Article 130s(1). Article 130r(2) provides that "Community policy on the environment shall aim at a high level of protection taking into account the diversity of situations in the various regions of the community." EC Treaty, supra note 47, art. 130r. One commentator has suggested that this increase in legislative power occurred because the German government needed such a side-deal in order to make the move toward a unified European currency politically acceptable. Michael J. 
Environmental Federalism
That the contemporary international system is interdependent and increasingly so is not news. Our argument goes further. It is that, for all but a few self-isolated nations, sovereignty no longer consists in the freedom of states to act independently, in their perceived self-interest, but in membership in reasonably good standing in the regimes that make up the substance of international life. To be a player, the state must submit to the pressures that international regulations impose.... The need to be an accepted member in this complex web of international arrangements is itself the critical factor in ensuring acceptable compliance with regulatory agreements. 59 Moreover, economic integration, through free trade agreements such as GATT, increases the density of international interaction and thus may indirectly increase the incentive to comply even with unrelated environmental agreements."w
The Chayeses' analysis of the compliance issue may be considered optimistic, but the difference between environmental federalism at the international level and the domestic variety is only one of degree. Indeed, even within a well-integrated system such as the United States, local compliance is not an automatic reflex and coercion can be an unreliable instrument. As commentators have observed, both Congress and the Environmental Protection Agency have found it necessary on important occasions to negotiate with state governments in order to obtain their cooperation. 6 ' While international environmental law is '5 Id. at 27. As they explain:
The largest and most powerful states can sometimes get their way through sheer exertion of will, but even they cannot achieve their principal purposes-security, economic well-being, and a decent level of amenity for their citizens-without the help and cooperation of many other participants in the system, including entities that are not states at all. Smaller and poorer states are almost entirely dependent on the international economic and political system for nearly everything they need to maintain themselves as functioning societies. Id. See also Christopher D. Stone, The Gnat is Older than Man: Global Environment and Human Agenda 101 (1993) (stating that the "compliance problem is serious," but "foundations of the world order are not as flimsy as they are often depicted"). 1513-14 (1996) . Implementation has also been a major issue within the E.U. See Jared Blumenfeld, 1994: The Year That Regional Environmental Enforcement Gets Tough? An Analysis of NAFTA Envi-still far softer than domestic law, it is not merely an idealistic fantasy to consider it a form of law rather than merely an exercise in public relations.
Environmental issues have increasingly moved to the forefront of international relations. Although the international regime is nowhere near as well developed as either the United States or the E.U., there are an increasing number of international agreements on environmental matters such as endangered species, marine pollution, the greenhouse effect, and whales, amounting to hundreds if not thousands of pages of text.' 6 1 There is some reason to think that we may be in the early stages of the development of a genuine regime of international environmental protection.
If such a regime does emerge, its shape may be presaged by the Montreal agreement to preserve the ozone layer, 3 which is by all accounts the most notable success story to date in international environmental law." The ozone layer presents the classic commons problem. Its benefits, in the form of protection from ultraviolet radiation, are a pure public good, from whom no one can be excluded, but significant economic incentives exist for individual nations to produce ozone-destructive chemicals such as CFCs. These economic incentives are heightened by free trade, which makes it possible for an errant nation not only to produce CFCs for its own use but to expand into the global market. The successful negotiation of this agreement is an auspicious omen for even more serious global problems such as the greenhouse effect.
The Montreal Protocol has three notable characteristics that may help explain its ability to overcome the free rider problem. First, rather than attempting to negotiate a permanent regula- 1-Montreal Protocol on Substances that Deplete the Ozone Layer, Sept. 16, 1987 Sept. 16, , 26 I.L.M. 1541 Sept. 16, (1987 [hereinafter Montreal Protocol] . 16 Developments, supra note 157, at 1543 n.116 (Montreal Protocol as landmark international agreement). tory regime, proponents viewed ozone protection as a continuing process, beginning with the earlier Vienna Convention, which was fairly aspirational, and leading through Montreal to the later London agreement to roll back CFC production and ban some uses entirely. Second, some sanctions (notably in the trade area) were created to deal with free riders, primarily by blocking them from selling CFCs and CFC-produced products.' 65 Third, economic incentives were provided to assist developing countries in compliance; the current plan calls for a $240 million international ozone fund. Of course, the ozone agreement may in the end prove unsuccessful, or it may remain an isolated episode, but it does seem a favorable indication of the prospects for international environmental regulation.' 6 Interestingly enough, free trade helped make the ozone convention possible by providing an incentive for companies to promote uniform regulations on the subject. By the mid-1970s, legislation against CFCs was being actively promoted at the state level in the United States, leading industry to favor uniform federal regulation.' 67 Even before federal regulation came into play, U.S. consumers had already turned against CFCs, dropping consumption of spray cans by almost two-thirds.'" Given the demise of much of the domestic market for CFCs, industry had an interest in securing the broadest possible international market for possible substitutes.' 69 Indeed, U.S. industry ultimately supported the government's strongly environmentalist position in the international negotiations.' 7 " When Congress passed unexpectedly strong controls on methyl chloroform, U.S. industry discovered that a weak U.S. negotiating position on the 6I Montreal Protocol, supra note 163, at art. 4. As these sanctions illustrate, free trade and environmental regulation obviously do collide on some occasions. These collisions receive more attention but may ultimately be less significant than the ways in which the two are mutually supportive.
116 For a brief discussion of the convention's success, arguing that it may not be easily replicated, see Stone, supra note 159, at 81-83.
167 See Richard Elliot Benedick, Ozone Diplomacy: New Directions in Safeguarding the Planet 31 (1991) .
16 See id. at 27-28. "' See id. at 165. See also id. at 111-12 (discussing DuPont's decision to halt production of CFCs and halons, accelerate research into substitutes, and support an international phaseout).
I'll Id. at 47. subject created the possibility that its competitors would face less stringent controls."' The United States then reevaluated its position, ultimately resulting in a phaseout agreement.'" If CFCs had been produced and sold on a purely local basis, industry would have lacked any incentive to support uniform regulation. It was the globalization of the economy, made possible by free-trade rules, that provided this incentive.
III. CONCLUSION
In one not unappealing vision of federalism, the national government ensures free trade but does not regulate environmental matters; the state governments do regulate but are constrained to reach efficient results by an interjurisdictional race to optimality.' 73 The national government thus is a vigilant guardian of free trade but a nonparticipant in regulation.
This combination of federal roles, however, seems unsustainable. As we have seen, despite the political antagonisms between their advocates, free trade and environmental regulation are closely intertwined. Historically, free-trade regimes and regulatory regimes have grown up hand in glove in both the United States and the E.U.; there are some early if highly uncertain signs that the same developments may occur internationally. As a matter of theory, neither type of legal regime is necessary if perfect competition exists between jurisdictions. The same kinds of imperfections which suggest the need for legally protecting free trade, however, also tend to support efforts to harmonize or coordinate environmental regulations.
Perhaps this parallelism should come as no surprise. Both free trade agreements and environmental regulations are ways in which a collectivity can override the preferences of a local governing body-the only difference is that in one situation the local body prefers too high a level of regulation, causing a trade barrier, whereas in the other, it prefers too low a level, causing environmental damage. The political problems in both cases are quite similar: Environmental regulation imposes costs on producers to benefit a diffuse group, while trade law does precisely the same thing by depriving those producers of protectionist benefits. In short, the environmental and trade regimes are mirror images. The sharp political conflicts between their supporters mask a deep underlying structural unity.
In both regimes, the fundamental question is whether to pursue a laissez faire policy, letting the invisible hand guide each jurisdiction to an optimal policy. Justified or not, the general trend seems to be a turn away from laissez faire toward the shelter of overarching multilateral regulation, both as to trade and environment.
Assuming these various multilateral legal regimes are basically justified, we face very difficult issues of institutional design. Experience under the U.S. dormant Commerce Clause, Article 30 of the EC Treaty, and GATT all indicate the considerable difficulties of distinguishing legitimate environmental regulations from gratuitous trade barriers, except in cases of clearcut discrimination. The U.S. experience also demonstrates the difficulties of constructing an appropriate form of multijurisdictional environmental regulation without losing the virtues of decentralization. These tasks will be difficult enough in any event. They are apt to be practically impossible so long as we view the relationship between the two regimes as fundamentally antagonistic rather than largely symbiotic.
